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EXECUTIVE SUMMARY

For decades, the Low-Income Housing Tax Credit (“LIHTC”) program has facilitated
partnerships between mission-driven nonprofit organizations and for-profit
investors seeking to benefit from federal tax credits, for the sole purpose of
generating affordable rental housing for low-income families across this nation.

In furtherance of this goal, the program has afforded the nonprofit partners a
special privilege to secure, at the outset, a right to obtain eventual ownership of the
project at a minimum purchase price after 15 years, once the investor has claimed
all tax credits and before the program’s rent restrictions expire. For most of the
program’s history, the vast majority of participating nonprofits have secured this
transfer right, exercised it, and obtained full ownership to continue the project as
low-income housing in accordance with their missions.

In recent years, however, some private firms have
begun to systematically challenge nonprofits’
project-transfer rights and disrupt the normal exit systematically challenge nonprofits

Some private firms have begun to

/7

process in hopes of selling the property at market transferr/ghts and a’/'srupt the
value. Rising values in certain markets have . ]

created an opportunity for these firms to profit far normal exit process. The result is
beyond the original investors’ expectations. Some detrimental to the public interest.

firms are taking advantage of the investor interests

they already hold in LIHTC projects, while others

have been acquiring investor interests in LIHTC partnerships en masse for this
purpose. The latter, dubbed “aggregators,” often use burdensome tactics that take
advantage of legal ambiguities, resource disparities, and economies of scale to
overwhelm their nonprofit counterparties.

The result is detrimental to the public interest in several ways. First, LIHTC
properties are far more likely to continue operating as low-income housing into
perpetuity if left in the hands of mission-driven nonprofit partners, who will have
spent close to 15 years not only managing the property but also investing in
important relationships with tenants and the surrounding community. Second,
disputes over project transfers invariably drain the nonprofit partner’s resources,
especially in case of litigation—resources that would otherwise be devoted to
tenant services, building maintenance, and related low-income housing initiatives.
Third, a sale of the property at market value will generally leave the new owner with
fewer resources to devote to operation, maintenance, and ancillary services. In
other words, aggregator challenges to the transfer rights of nonprofits undermine
the goals of the LIHTC program by diverting resources away from actual housing to
legal battles and costlier purchase transactions.

Multiple suits between aggregators and housing nonprofits have already been filed
in courts across the country. But most of these disputes presumably will never make
it to court, especially if the nonprofit lacks the resources or will to fight. The
nonprofit might be quickly pressured into paying a buyout, or even ceding ultimate



ownership, in which case the aggregator can sell the property at a higher price than
originally anticipated in the partnership agreement.

As the designated state agency in charge of administering the LIHTC program in
Washington State, the Washington State Housing Finance Commission (“the
Commission”) has a substantial interest in preventing this phenomenon from
undermining the intended functioning and goals of the LIHTC program. This is
especially true at a time of significant need for more low-income housing; ironically,
the rise in real-estate values has created both a critical lack of affordable housing as
well as the financial incentive for aggregators to profit from the LIHTC program. Yet
these emerging disputes generally are not

subject to the direct regulatory authority of Amb/gu/t/'es in the statute and in

state administrating agencies such as the .
Commission. Instead, these disputes will be re/atedparmersh/p agreements should

adjudicated, if at all, in courts of law applying be resolved in favor of nonprofit

the LIHTC statute and enforcing contractual . . .
& ownership and low-income housing.
agreements between LIHTC project partners.

Courts are therefore being called upon to resolve ambiguities both in the LIHTC
statute and in LIHTC partnership agreements in the growing number of suits over
nonprofit project transfers. Given the overall complexity of the statutory scheme,
including various provisions that are ambiguous and sometimes inconsistent, a clear
interpretive framework is needed.

This report explains that using established principles of construction, given the
fundamental policies reflected in the LIHTC statute, ambiguities in the statute and in
related partnership agreements—including as to the nature of nonprofit transfer
rights in particular—should be resolved in favor of nonprofit ownership and low-
income housing. Courts should adhere to these principles to help clarify applicable
law, resolve and prevent burdensome transfer disputes going forward, and preserve
LIHTC projects as low-income housing, as Congress intended.

THE EMERGENCE OF AGGREGATORS

2.1. The LIHTC program is designed to increase the availability of
low-income housing in each state.

Enacted in 1986 and codified at 26 U.S.C. § 42, the LIHTC program offers federal tax
credits to qualifying private developers of affordable rental housing.! To qualify, a
proposed development must dedicate a minimum portion of units to serving low-
income tenants for at least 30 years: an initial 15-year “compliance period,” during
which the tax credits are claimed and can be reclaimed by the IRS in case of
noncompliance, followed by an “extended use period” of at least 15 years.2 After
the extended use period ends and the project has fulfilled its obligations, the rent
and income restrictions are lifted and the project formally exits the program.



Much of the federal LIHTC program is operated through participating state
government agencies. Each year, credits are allocated to each state based on
population.® A designated state-level administrating agency allocates its state’s
available credits to qualifying projects annually, generally through a competitive
process.* Additional credits are also made available to any qualifying projects
financed with tax-exempt bonds.> The LIHTC statute mandates that preference be
given to projects operating as low-income housing “for the longest periods” and that
“sponsor characteristics,” such as nonprofit status, be taken into account.®

In Washington State, the designated LIHTC The L/HTCpfogfam hasgenefatedmofe

program administrator is the Commission.” o
The Commission thus allocates the credits in than 103,000 afforaable rental units in

Washington based on the governing LIHTC Washington, and millions nationwide.
statutory provisions and its own

supplemental policies.® LIHTC program administration is one of numerous housing

initiatives the Commission operates in pursuit of its public mission to improve

housing conditions for all Washington residents.®

To date, the LIHTC program has generated more than 103,000 units in Washington,
and millions nationwide, far more than any other program.° Still, much unmet need
remains. Housing need has significantly outpaced supply, and a variety of economic
and social factors have contributed to a growing affordable housing crisis
throughout the country that has only worsened in recent years. There is thus a
pressing need not only to generate more affordable housing, but also to preserve
existing LIHTC projects as low-income housing for as long as possible, consistent
with the express federal policy set forth in the LIHTC statute.

2.2. Ownership transfers to nonprofit organizations are an
important component of the LIHTC program.

In practice, LIHTC projects tend to be collaborative partnerships between an
investment firm and some combination of housing developers, managers, and
sponsors, whether for-profit or nonprofit.'? A private investment firm is usually
needed to make the project financially viable, because such firms “have large and
predictable federal tax obligations” whereas most real-estate developers “do not
have income that is large enough or predictable enough” to take advantage of the
tax credits.®® A typical LIHTC project thus involves an investor partner, which
provides funding in exchange for using the tax credits to offset its federal taxes and
which holds “the lion’s share” of ownership; and some combination of operational
partners, which develop, manage, and oversee the project, charge fees for services,
exercise contractual partnership rights, and hold minor ownership interests.1* The
operational partners are generally financially liable for the property’s construction,
leasing, operations, and compliance.



As operational partners, mission-driven

. ) : The LIHTC statute facilitates the involvement
housing nonprofits play a key role in the

success of the LIHTC program. The LIHTC of housing nonprofits in two significant
statute facilitgtgs their involyement in at ways: requiring that 10% of crediits be
least two significant ways: First, ten . i L.

percent or more of each state’s awarded to nonprofit projects, and providing

competitively awarded credits must be a right of first refusal for ultimate ownership

awarded to projects involving “qualified”
nonprofits that “own an interest” and of the property.

“materially participate” in the project.®

A nonprofit is “qualified” if it is tax-exempt under section 501 of the federal tax
code, has a formal purpose of fostering low-income housing, and is determined by
the state administrating agency “not to be affiliated with or controlled by a for-profit
organization.”®

Second, the LIHTC statute allows nonprofits to hold a special right of ultimate
ownership. It provides that a qualified nonprofit may hold “a right of 1st refusal . ..
to purchase the property” at a specified “minimum purchase price” after the 15-
year compliance period, without disallowing the tax credits to the investor.l” As
discussed below, the purpose of this provision is to allow the investor, contrary to
normal tax principles, to give up a significant degree of ultimate ownership to its
nonprofit partner without giving up the tax credits it plans to collect in the interim.

This nonprofit right of first refusal (the “statutory ROFR”) is an important component
of the program that has facilitated nonprofit ownership of many LIHTC projects. As a
matter of industry practice, nonprofit partners have commonly secured this right in
their LIHTC partnership agreements, sometimes supplemented with other transfer
rights the parties have negotiated.® Investors have consistently agreed to this
arrangement at the outset because they generally foresee “little economic
motivation to stay” after all tax credits have been claimed from the project, and
prefer to avoid “administrative burdens” and related project costs many years into
the future.’® The statutory ROFR is so common that the Internal Revenue Service
previously identified it as a presumptive requirement for any tax-exempt nonprofit
to obtain in any LIHTC deal.?°

For decades, the widespread expectation and practice has been that the nonprofit
partners will secure ownership of LIHTC projects as a matter of course after the 15-
year compliance period, usually by exercising the statutory ROFR at the specified
minimum price.?! In most deals, the original financial projections will confirm that
ultimate transfer to the nonprofit partner at the statutory ROFR price was the
operating assumption of all parties.?

Consistent with this understanding, for years the vast majority of LIHTC projects
involving nonprofits have in fact been transferred to the nonprofit partner at the
end of the 15-year compliance period as a matter of course.?* This commonly has
been accomplished through exercise of the statutory ROFR.?* These transfers have
helped ensure that LIHTC properties remain low-income housing into perpetuity,
consistent with the program’s goals and policies.®



2.3. Aggregator firms have begun to threaten the long-term
viability of these projects as low-income housing by systematically
disputing transfers to nonprofits.

Recently, however, a number of private firms have been challenging LIHTC project
transfer rights across the country as a way of obtaining additional profit from these
deals at the back end. These firms appear to be aggregating investor interests in LIHTC
partnerships; asserting myriad claims and arguments against project transfers, including
transfers to nonprofits; and extracting value from the project or nonprofit in the shadow
of protracted litigation. As noted, some in the LIHTC industry have dubbed these firms
“aggregators.”?®

Based on a review of pleadings filed all over the country, it appears that there are a few
primary firms seeking to profit from LIHTC projects in this way, although they are not
alone. According to the websites of the three most prominent firms, each has amassed
portfolios of affordable housing worth many billions of dollars in assessed property
values. The mass aggregation of LIHTC projects allows an aggregator to enjoy economies
of scale; to overpower the lesser resources of its counterparties, especially nonprofits;
and to take full advantage of the legal ambiguities and complexities of the governing
statutory and contractual frameworks, which can be used as leverage.

As noted above, at the time of dealing, LIHTC investors generally do not consider long-
term retention of the property to be economically desirable or part of the deal.?” Given
potential costs and the relative uncertainty of the real-estate market many years into
the future, they aim to profit from the sizeable tax credits and then withdraw.?8
Contrary to this original understanding, aggregators tend to pick out markets where
property values have increased substantially in order to replace the investors and
extract maximum additional return. As a direct result of the increased property values,
these markets tend to be the very places facing serious housing affordability problems,
where LIHTC projects are needed most.??

The growing body of litigation over LIHTC projects indicates that this emerging threat to
low-income housing is broad in scope. At least four lawsuits involving LIHTC partnership
disputes have already made their way into federal district courts in the state of Washing-
ton alone in the last few years, including multiple disputes over transfers to nonprofits.3°
Additional lawsuits challenging transfers to nonprofits have been filed in other courts
across the country,3! among scores of other suits arising from LIHTC partnerships, many
involving holding companies apparently owned by or otherwise connected to the same
investment firms.32 These cases are only the tip of a growing iceberg.

A review of the cases filed to date suggests that aggregators have been using myriad
tactics to obtain value from LIHTC projects and thwart nonprofit transfers. These include
disputing the conditions and scope of transfer rights; delaying, obstructing, and
disagreeing with related valuations; refusing consent to refinancing, either outright or by
placing significant conditions on consent; disputing fee calculations; arguing over
typographical errors; and asserting alleged breaches of partnership duties from many
years prior, including by arguing that rents should have been set higher to maximize
profits.33 In some instances, the aggregator might pursue an unsupported position such
as the alleged failure to maximize rental profits—an argument directly contrary to the



goals and expectations of the LIHTC When transfers to nonprofits are
program—only to abandon it once the systematically thwarted, or nonprofits are
dispute is litigated and nears trial.3* ) )
drained of resources that would otherwise
These tactics pressure nonprofits to : ;
o into these projects, the LIHTC program
abandon their transfer rights, pay a g proj ’ prog

substantial buyout, agree to a forced sale, suffers and/ngOH/S are undermined.
or otherwise provide financial benefit to

the aggregator—all at the expense of

low-income housing. Though some nonprofits fight back, many lack the resources or will

to do so, and regardless, the aggregator can still extract a net profit from these projects

overall. Based on the sheer volume of litigation alone to date, it is obvious that

substantial revenues have already been diverted from nonprofits and LIHTC projects.3®

When transfers to nonprofits are systematically thwarted, or nonprofits are drained of

resources that would otherwise go into these projects, the LIHTC program suffers and its

goals are undermined.3®

RESOLVING NONPROFIT TRANSFER DISPUTES

3.1. Courts should follow a clear interpretive framework for resolving
the emerging disputes over LIHTC project transfers to nonprofits.

As shown above, there is a growing body of litigation in Washington and elsewhere over
LIHTC project transfers to nonprofit partners, including numerous disputes over the
exercise of statutory ROFRs in LIHTC partnership agreements. Such disputes are
relatively complex and involve a highly technical statute that is not a model of clarity on
the surface.®” This complexity, combined with the relative uncertainty of the law in this
area to date, allows aggregators to obtain value from LIHTC projects and nonprofit
partners at the expense of low-income housing.

To properly adjudicate these disputes, courts must determine the meaning of the LIHTC
statute and the terms of related partnership agreements concerning nonprofit transfer
rights, including specifically the statutory ROFR. In doing so, courts are empowered to
“identify and apply the proper construction of governing law,” regardless of the
“particular legal theories” advanced by any given parties.3® Courts called upon to
adjudicate LIHTC project transfer disputes should adopt a clear interpretive framework
for this purpose that does justice to the provisions and policies of the program. Such a
framework will not only help to ensure that the growing number of disputes between
aggregators and nonprofit partners are resolved consistently and efficiently, but will also
prevent them from occurring in the first place. This is critical as more and more LIHTC
properties near the end of their respective compliance periods, especially because the
projects that have more recently entered the LIHTC program are greater in number,
larger in size, more valuable, and more likely to involve nonprofit partners than those
from the program’s early years.?



3.2. LIHTC statutory ambiguities, including the nature of the
statutory ROFR, should be resolved in favor of nonprofit
ownership and low-income housing.

When interpreting a statute, courts first consider the “text,” the surrounding “specific
context,” and the “broader context of the statute as a whole.”*° These elements are
analyzed in light of the “purpose” of the statute and “any precedents or authorities that
inform the analysis.”*! If ambiguity remains after this inquiry, only then will a court resort
to legislative history and similar extrinsic indicators to resolve the remnant ambiguity.*?

In accordance with these established principles of statutory interpretation, courts faced
with LIHTC project transfer disputes should hold that ambiguities in the statute,
including with regard to the statutory ROFR in particular, are to be resolved in favor of
nonprofit ownership and low-income

housing. This is consistent with the text The entire purpose of the LIHTC statute is to

and context of the LIHTC statute, which . th tion’s stock of I .
includes interrelated provisions giving mnecrease Lne nation s stock or iow-income

express preference to projects “servingthe  housing, including through the involvement

lowest income tenants” for “the longest . ..
.43 I of /70/7,0f0f/l' organizations.
periods”;*? requires “sponsor

characteristics” be taken into account;**

sets aside a minimum but not maximum portion of credits that must go to projects with
qualified nonprofits that “own an interest”;* and allows such nonprofits to hold a
special right toward ultimate full ownership.*® The statute’s overall context and
structure are thus squarely in favor of greater nonprofit ownership and low-income
housing. Moreover, the entire purpose of the statute is to increase the nation’s stock of
low-income housing, including through the involvement of nonprofit organizations
dedicated to “the fostering of low-income housing.”4’ Ambiguities in the statute should
be interpreted in favor of these policies.

As applied to the statutory ROFR in particular, the same principles of statutory
interpretation establish that this special transfer right should be construed in favor of
ultimate nonprofit ownership of LIHTC projects. Specifically, and as explained below, the
statutory ROFR should be deemed to allow the nonprofit holder to demand a transfer at
the statutory minimum price after the compliance period if and when any third party
makes an earnest offer to purchase the property at or above the ROFR price. The
context and purpose of the pertinent statutory provision confirm this understanding.

Initially, the language establishing the statutory ROFR is internally inconsistent and thus
ambiguous on its face. The LIHTC statute provides for the special nonprofit transfer right
as follows:

No [f]lederal income tax benefit shall fail to be allowable to the taxpayer . ..
merely by reason of a right of 1st refusal held by . . . a qualified nonprofit
organization . .. to purchase the property after the close of the compliance
period for a price which is not less than the minimum purchase price
[defined as outstanding indebtedness plus taxes on the sale].*®
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In common usage, a “right of first refusal” means a “right to meet the terms of a third
party’s higher offer.”*° Generally, and in practice, such a right is also conditioned on the
owner’s intent to sell.>® Notwithstanding these normal characteristics, however, any
“inconsistent expressions” in a provision granting a right of first refusal may “render it
ambiguous.”>! Here, while the statutory ROFR authorized under the LIHTC statute is
labeled a “right of 1st refusal,” in light of the surrounding text and context, it cannot
reasonably be understood as a classic right of first refusal as that term is commonly used.

First, the statute describes the statutory ROFR as a right “to purchase” the property
“for a price” set at or above a statutory minimum—without reference to any third-
party offer or other trigger. This is inconsistent with a classic right of first refusal,
which allows the holder to purchase only on the same terms that a third party has
offered.> The statutory language also suggests an entitlement to purchase, unlike a
classic right of first refusal, which generally depends on the owner’s interest and
willingness to sell.>3

Second, the entire function of the statutory ROFR provision is to allow a nonprofit to
hold this transfer right without causing the LIHTC tax credits to “fail to be allowable”
to the investor as owner.>* The necessary implication of this safe-harbor provision is
that the statutory ROFR would invalidate the investor’s tax credits absent the
provision. Otherwise the provision would do no work, contrary to “one of the most
basic interpretive canons” of construction.>®

Under normal tax principles, a third party’s transfer right will invalidate an owner’s
status only if it is “obvious and natural” or “inevitable” that the holder of the transfer
right ultimately can and will “obtain” the property at issue for little to no additional
consideration.®® This applies, for example, to an option to purchase property at a
“nominal” price at some point in the future.?” In such cases, the holder of the
transfer right is treated as the true owner for tax purposes, including tax-credit
purposes.*®

While this general tax rule relating to divestiture of ownership has been applied to
options, it has never been applied to a classic right of first refusal.*® This makes
sense, as a classic right of first refusal does not render an ultimate transfer of
ownership inevitable, and certainly not at a nominal price, given that the owner
must still agree to any sale and its terms. In sum, interpreting the LIHTC statute to
allow nonprofits merely to hold a classic right of first refusal would render the
statutory ROFR provision ineffectual and superfluous, contrary to a basic rule of
statutory interpretation.

Although the statutory ROFR cannot reasonably be interpreted as a classic right of
first refusal for the above reasons, it does not appear to be a pure option to
purchase either. An “option” is defined as a right to “buy [a] property at a fixed price
... at the election of the purchaser.”® Congress could have used this simple term
had it intended to allow a pure option without any distinguishing characteristics.
Instead, Congress used “right of 1st refusal,” while also describing this as a right “to
purchase” at a specified low price, for the sole purpose of allowing a functional
divestiture of ultimate ownership.



The only coherent explanation, given all the above, is that Congress chose a
statutory-specific phrasing to minimize any unintended effects on normal tax
principles outside this particular context, while still intending to provide a
meaningful safe harbor for nonprofits to secure ultimate ownership of LIHTC
projects. And to the extent there is any ambiguity on this point, for the reasons
identified above regarding the text, context, and purpose of the LIHTC statute, such
ambiguity should be resolved in favor of greater nonprofit ownership. The best
interpretation of the statutory ROFR is thus a transfer right just short of an option,
technically distinguishable but functionally equivalent.

In sum, to give proper meaning and effect to . .
the statutory ROFR provision, and to achieve The best interpretation of the statutory

its intended purpose and the broader goals ~ ROFR is thus a transfer right just short of

of the LIHTC program, the statutory ROFR - 21 ontion, technically distinguishable but
should be interpreted as a transfer right that

is not a pure option but one that still fund/ana//y equa/ent'
empowers the nonprofit to take ownership

as a practical matter. This means triggering the right should require an earnest offer

from a third party actually willing to purchase at or above the specified ROFR price,

but nothing more. The nonprofit should be able to seek out such an offer, including

from related entities. And the offer should not need to be accepted in order to

trigger the nonprofit’s right of transfer. Requiring an earnest offer from a third party

provides some of the trappings of a classic right of first refusal, without creating any

practical impediment to the nonprofit taking ownership, as Congress intended.!

Adding further requirements would severely limit the effect of the statutory ROFR,
contrary to the text, context, and purpose of the LIHTC statute. An informed third party
generally will not bother to prepare an enforceable or detailed offer, especially not for
its own benefit, given the nonprofit’s underlying right to purchase the property. For the
same reason, an owner is unlikely to accept any such offer unless already willing to sell
to the nonprofit at the ROFR price. Moreover, many statutory ROFRs may be limited in
time, to ensure their legal viability and in light of the historically prevailing
understanding that such rights would be exercised as a matter of course.®?

The one court to address this issue to date reached a different result, but only after
failing to give effect to the statutory ROFR provision as a safe harbor and
prematurely resorting to snippets of legislative history.®® In Homeowner’s Rehab,
the Massachusetts Supreme Court specifically held an offer must be enforceable
and accepted to trigger a nonprofit partner’s statutory ROFR.% Based on an early
draft of the LIHTC bill, a single passing sentence in a sizeable House Report, and a
statement in a post-enactment article from a legislative assistant, the court
reasoned that Congress was concerned about tax implications, specifically rejected
the use of an option, and thus intended to condition the statutory ROFR on the
owner’s consent to sell.% The court insisted that Congress wanted to do “the least
violence to the traditional rules of tax law”—ignoring that the very purpose and only
effect of the statutory ROFR provision is to provide an exemption from those very
rules. In other words, the court skipped over context and purpose, and jumped
straight to legislative history (and a dubious reading at best), contrary to the proper



rules of statutory construction and in conflict with the context, structure, and
purpose of the relevant statute. Other courts should not make the same mistake.

In the end, the statutory ROFR provision gives nonprofit partners the ability to
obtain and hold a transfer right that makes their ultimate ownership of the project
assured at little to no additional cost. To be clear, while the LIHTC statute allows for
the inclusion of such a transfer right in any given LIHTC partnership agreement
without adverse tax consequences, it does not require it.%” Other, less robust
transfer rights may thus be agreed upon in any given deal, or none at all. In each
instance, the nonprofit’s transfer rights will depend on what terms the parties
agreed upon and how the parties proceeded under their agreement.

3.3. LIHTC project partnership agreements should also be interpreted
in favor of nonprofit ownership and low-income housing.

Turning to LIHTC partnership agreements, courts should similarly hold, in
accordance with established principles of contract interpretation, that ambiguities in
such agreements—including with regard to nonprofit transfer rights in particular—
are to be resolved consistent with the LIHTC statute and in favor of greater
nonprofit ownership and low-income housing. In other words, the terms of such a
deal should be interpreted in the context of the LIHTC program, with due regard for
its underlying terms and goals.

The starting point for contract interpretation is determining whether federal or state
contract law applies. While state law normally governs most contracts, federal law
applies in areas “of uniquely federal interest” to the extent there is a “significant
conflict” between a “federal policy or interest” and the application of state law.% Here,
federal law should apply in case of conflict. First, these partnership agreements are
executed specifically for participation in the federal LIHTC program; they are submitted
and relied upon in the credit allocation process and are subsequently monitored for
compliance and other program purposes.® Second, the disposition of LIHTC projects
directly implicates the efficacy of federal aid and the need for additional federal
funding going forward.” These factors weigh in favor of applying federal contract law
as needed to protect the significant federal interests in this area.”*

Under federal contract law, “existing laws are read into contracts in order to fix the
rights and obligations of the parties.””> Moreover, contracts made under “the
authority of statutes” are “to be interpreted according to the language used” to
“express the obligation assumed,” and any words with “a certain meaning” in the
relevant context will be “given the same meaning” in each contract absent clear
intent to the contrary.”

Even if federal law does not apply, state law is no different. State courts throughout
the country adhere to the same two universal and overarching principles in
interpreting contracts, both the incorporation of relevant statutes,’* and the
acknowledgment of technical terms used in context.”

10



As applied to LIHTC partnership agreements, Ambiguities in partnership agreements

these principles establish that ambiguities in , .
such agreements should be resolved consistent should be resolved consistent with the

with the provisions and policies of the LIHTC provisions and policies of the LIHTC
statute and in furtherance of nonprofit statute and in furtherance of nonprofit
ownership and low-income housing. Those are, ) ) )

after all, the presumptive purposes for which ownership and low-income housing.

such agreements are executed and

implemented within the LIHTC program in pursuit of federal tax credits. A partner’s
duty to set rents at appropriate levels, for example, should be construed with due
regard for the purpose of each LIHTC project to serve as affordable housing, rather
than in a vacuum.

Similarly, any terms that have special meaning under the LIHTC statute or within the
LIHTC industry should be construed accordingly, unless the agreement at issue clearly
demonstrates a contrary intent. As applied to the statutory ROFR in particular, the
phrase “right of first refusal” carries a special meaning in this context as shown above,
and thus, it should be presumed that the parties have incorporated that meaning into
their agreement—again, absent a clearly expressed intent to the contrary.

One federal district court was recently called upon to interpret a right of first refusal
in a LIHTC partnership agreement but unfortunately ignored the LIHTC statute and
the context it provides.”® In SHAG, the district court for the Western District of
Washington reasoned that “the term right of first refusal is not ambiguous or open
to interpretation” and refused to assign any special meaning to it unless the parties’
agreement “clearly demonstrate[d]” an intent contrary to a classic right of first
refusal.”” The court thus inverted the appropriate presumption in this context,
ignoring the LIHTC statute and overlooking the need to assign technical terms of art
their special meaning. Other courts should not make the same mistake.

CONCLUSION

The LIHTC program facilitates and promotes partnerships between qualified
nonprofits seeking to meet housing needs and investor partners seeking to profit
from federal tax credits, in order to increase the availability of low-income housing.
Aggregators are asserting interpretations of LIHTC agreements that undermine the
LIHTC program’s goals. Multiple lawsuits have already arisen between aggregators
and nonprofits over transfer rights, with more on the way.

To ensure these disputes are resolved appropriately, courts should follow a clear
interpretive framework under which ambiguities in the LIHTC statute and related
agreements—including specifically with regard to the statutory right of first
refusal—are construed in favor of nonprofit ownership and low-income housing.
This approach is in furtherance of Congressional intent and will help safeguard the
LIHTC program in a time of crisis.
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